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THE PLEADINGS AND JURISDICTIONAL
FACTS.

This is an appeal in a "controversy" in bankruptcy, duly

allowed by the judge of the District Court. [Rec. 109.]

The appellee is the Trustee in Bankruptcy of the Estate of

Henry Barkschat, who was adjudicated on June 2, 1937.

[Rec. 5.] As trustee he filed before the Referee his peti-

' tion for a "turnover" order, wherein he alleged that the

appellant, Doris Barkschat, the wife of the bankrupt, was

paid the sum of $11,500.00 on or about April 8, 1937, by

one WilHam Barber; that she received said sum at the

direction of the bankrupt in fraud of creditors; and that



—2—
she had no right in and to said money, and prayed for a

summary order for the payment of the same to him as

trustee. [Rec. 6.] All of said allegations were made on

information and belief. An order to show cause was

issued on said petition, returnable before the Referee.

[Rec. 8.] Appellant appeared by filing objections and a

demurrer to the petition [Rec. 9], and also by way of

answer in which she not only challenged the summary

jurisdiction of the Referee, but also alleged that the

amount of money paid to her was $11,250.00, and that the

same was her own property held by her adversely to the

bankrupt estate and to the trustee in bankruptcy. [Rec.

11.] She further averred that she was entitled to said

money as a matter of right ; that she received it before the

adjudication in bankruptcy and that the bankrupt had no

interest of any kind therein.

Upon hearing the matter, the Referee overruled the

demurrer, held that he had jurisdiction, and entered an

order in conformity with the prayer of the trustee's peti-

tion. [Rec. 16.]

Appellant, feeling aggrieved by the Referee's said order,

petitioned the District Court for a review of the same

[Rec. 19] ; and, accordingly, the Referee prepared and

transmitted his certificate to that Court. [Rec. 23).] The

District Court sustained the Referee [Rec. 39] and appel-

lant filed her petition for an appeal to this Court [Rec.

107], together with her assignment of errors. [Rec. 110.]
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The District Court had jurisdiction to review the order

of the Referee by virtue of General Order Number 27 in

Bankruptcy, promulgated by the Supreme Court of the

United States.

This Court's jurisdiction of the cause arises under

Section 24-A of the Bankruptcy Act. The order com-

plained of is one involving the exercise of summary juris-

diction by the bankruptcy court in a case where appellant

objected to the exercise of such jurisdiction [Rec. 9] and

contended that the matters sought to be litigated were

subject to juridical determination only in a plenary pro-

ceeding.

The authorities are unanimous to the effect that an

appeal from an order overruling or sustaining the exercise

of summary jurisdiction by the bankruptcy court involves

a "controversy" as distinguished from a "proceeding" in

bankruptcy; and, as such, the appeal must be allowed by

the lower court.

Harrison v. Chamberlain, 271 U. S. 191, 70 L. Ed.

897;

Ramish v. Laugharn (C. C. A. Cal.), 86 Fed. (2d)

686;

In re Weissman (C. C. A. Conn.), 19 Fed. (2d)

769.



STATEMENT OF THE CASE.

Background.

The genesis for this case took place in 1932. William

Barber, a nephew of the bankrupt's first wife [Rec. 48],

desired to establish his paternity as a son of the late

Edward L. Doheny. [Rec. 47.] At that time Doheny

was still alive and it could not be then ascertained or de-

termined whether Barber would be provided for by the

Doheny estate. Barber's history and background indicate

that he was shiftless, indigent and addicted to the excessive

use of intoxicants. [Rec. 50.]

Barber was conceived out of wedlock but his parents

subsequently married. [Rec. 48.] After Doheny "ar-

rived" financially, he did not want Barber near him [Rec.

48] and the entire incident surrounding Barber's birth

and rearing was a skeleton in the family closet. He was

brought up by relatives and kept in the background.

Doheny never received him in his household and more or

less kept him away from his family. [Rec. 45.]

The bankrupt was conversant with the family secrets of

the Doheny s, his first wife having been a sister of Edward

L. Doheny's first wife. [Rec. 48, 49, 50.]

The record discloses that William Barber, upon the

suggestion of the bankrupt's first wife, went to see one

Charles V. Hatter, a private investigator and detective,

who at one time had been associated with the Pinkerton

Agency. [Rec. 48.] Barber was accompanied to Hatter's

office by the bankrupt. The result of this conference was

the execution of an agreement, which is referred to in the

record as Trustee's Exhibit I, dated December 2, 1932.

[Rec. 98.]
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THE EXHIBITS.

At this time it is well to pause for the purpose of orient-

ing ourselves with the exhibits, which are the only written

instruments appearing in the record.

Trustee's Exhibit Number 1, dated December 2, 1932

[Rec. 55], is an employment agreement whereby Hatter

and the bankrupt were to gather the necessary information

to establish Barber's paternity as the son of Edward L.

Doheny, for which he agreed to give them one-fourth (^ )

of whatever he might thereby receive; but in the event

that Doheny provided for him by will, then in that event

they would receive one-eighth
(^ ) of his legacy or be-

quest. It should be noted that at this time Mr. Doheny

was still alive. It should further be noted that the bank-

rupt, who was a party to this agreement, was neither an

investigator, detective, sleuth nor an attorney at law.

[Rec. 3, 102.]

Chronologically, the next instrument is Respondent's

Exhibit "A" [Rec. 85], dated December 6, 1933. It is an

agreement between Barber and Hatter, whereby Barber

promised that for and in consideration of Hatter's acting

as investigator and detective to prove him to be the son of

Edward L. Doheny, in the event that he was not men-

tioned in Doheny's last will, he agreed to pay Hatter one-

fourth of all property to which he may find himself pos-

sessed. The agreement further provided that in the event

that he was remembered in the will of Doheny, he would

pay to Hatter one-eighth of what he might receive.

On the same date, to-wit, December 6, 1933, Trustee's

Exhibit Number 4 [Rec. 72] was entered into by and

between Barber and Lloyd R. Massey, an attorney at law,



wherein and whereby Massey was appointed as the attor-

ney to represent Barber in his anticipated htigation with

the Doheny estate and for which services he assigned to

Massey a one-fourth ( 34 ) interest in whatever might be

recovered. Hatter's name appears as a witness to this

exhibit.

Trustee's Exhibit Number 2, dated March 23, 1936

[Rec. 58], is an assignment from Barber to Hatter of

22^% of whatever he might receive from the Doheny

estate, it being specifically provided therein that the con-

sideration for this agreement was "the cancellation of that

certain contract executed on the 7th day of December,

1933, by and between myself (Barber) and Lloyd R.

Massey, and the cancellation of that certain contract exe-

cuted on the 7th day of December, 1933, by and between

myself (Barber) and Charles V. Hatter."

On March 29, 1937, an assignment was executed by

Charles V. Hatter which appears in the record as Trustee's

Exhibit Number 3 [Rec. 60], whereby Hatter assigned to

Doris Barkschat, the appellant herein, 50% of all his

right, title and interest in and to the Doheny estate.

The final exhibit is dated April 8, 1937 [Rec. 91], and

is a letter addressed by Barber to Williamson, Ramsay &
Hoge, attorneys at law, instructing them to make distribu-

tion of the $100,000.00 settlement received by Barber from

the Doheny estate. For our purposes the pertinent por-

tion of these instructions is the direction to pay to Doris

Barkschat the sum of $11,200.00.

It is well to note that the only exhibit in which the

bankrupt is named or mentioned is the original employment

agreement with Hatter which was modified and cancelled
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a year later and in which the bankrupt is neither mentioned

nor described. Beyond putting Barber in touch with

Hatter, and arranging for the employment of a firm of

attorneys, the bankrupt did little more in aiding Barber

in estabhshing his claims. [Rec. 48.]

THE TESTIMONY.

The appellant, Doris Barkschat, who is the bankrupt's

second wife, owned the home in which she and the bank-

rupt lived, and she maintained the same out of her own

separate funds, providing for all necessary living expenses.

[Rec. 81.] From 1935 on. Barber lived at appellant's

home and he regarded himself as a part of the household.

Appellant fed him, was kind to him and attempted to re-

strain him from imbibing too strongly in liquor, clothed

him and from time to time advanced sums of money to

him. [Rec. 84.] On many occasions Barber told appel-

lant that he wanted her to have a portion of whatever he

might receive from the Doheny estate, but at no time did

she have any knowledge concerning her husband's interest

in the original Barber-Hatter agreement. [Rec. 82, 84.]

At this time it would serve a useful purpose to briefly

examine the testimony of the various witnesses.

BANKRUPT.

Henry Barkschat stated unequivocally that he had no

interest in any recovery that Barber might receive from

the Doheny estate. [Rec. 47.] He stated that his con-

nection with Barber's affairs was that of a relative trying

to obtain a settlement for him. [Rec. 50.] Barber had

lived with the bankrupt and his first wife for a number
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of years, during which period they looked after him. [Rec.

48.] He further testified that his first wife brought

Barber to Hatter, who had been an old friend of the

family. [Rec. 45.] According to his testimony, the only

other activity he entered into was in recommending the

employment of the law firm of Williamson, Ramsay &

Hoge in lieu of Massey & Edgington. [Rec. 45, 49.]

The bankrupt went on to state that he had attempted to

impress Hatter with the thought that he should participate

in the recovery, which Hatter agreed to do, and which

agreement appears in the original contract of employment.

[Rec. 49.]

Th bankrupt stated that at some time subsequent to the

execution of the employment agreement he informed

Barber of the fact that he was to receive one-half (^)
of Hatter's fee. [Rec. 49.] He testified that Barber

remonstrated with him and stated that he didn't think he

should get anything as a relative, but felt that Doris

Barkschat, who had been kind to him, should receive a

portion of whatever might be recovered. [Rec. 49, 50.]

The result of this talk between the bankrupt and Barber

was the execution of the assignment by Hatter of one-half

(/^) of his interest in the Doheny estate to appellant.

[Rec. 49.] The bankrupt further testified that at the time

of the assignment from Hatter to appellant he did not

contemplate going into bankruptcy [Rec. 51]; that he

never had any agreement with his wife to receive any part

of the Barber money; that during the time Barber lived

in the Barkschat home, the appellant, from her own money

and income, was maintaining the household and that the

house in which they Hved was owned by her. [Rec. 51.]



His verbatim testimony is clear and lucid

:

''There was nothing in writing between me and

Mr. Hatter that I know of. I told Mr. Hatter that

all my interest should go over to my wife, because

William Barber wished it so, because he wanted to

show his appreciation of what she had done for him.

At that time I did not contemplate going into bank-

ruptcy. I have never had possession of that money,

or any part of it. I have never deposited it in my
name anywhere, nor drawn a check against any part

of it. I never considered that money, or any part of

it, as mine.

"I do not have any agreement that when the bank-

ruptcy matters are concluded that Doris Barkschat

will turn over to me or deliver to me any part of this

money. Doris Barkschat was not employed during

the period William Barber lived in our home or at

any other time to my knowledge. I was not supplying

the funds for the necessary household expenses but

Mrs. Barkschat did from her own money, her own
income; I was not earning anything. This house was

not mine; she owns it and acquired it before her

marriage to me with her own funds." [Rec. 50, 51.]

HATTER.

The record discloses that Hatter was obviously a hostile

witness to appellant. He testified that the bankrupt had

requested him to destroy the original agreement dated

December 2, 1932 [Rec. 65] ; and it is undoubtedly true

that this testimony was not very helpful to appellant in the

Lower Court. Nevertheless, Hatter was unable to testify

to more than the mere identification of the original ex-

hibits. On matters that are of paramount importance to

the determination of the issue here involved. Hatter's

testimony is silent. He stated that he made the assign-
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ment of one-half (j^) of what he was to receive from the

Doheny estate in favor of Doris Barkschat because he was

requested to so do. [Rec. 11.] As an example of the

undue weight which was given to the Hatter's testimony

below, the following portion thereof is set forth

:

"Mr. Barber did not at any time tell me that he

wanted Barkschat cut out of this contract—that he

felt that Barkschat had no right to recover any part

of it. Mr. Barber did not at any time tell me that he

wanted such portion as Barkschat was to have had

under the original document, Trustee's Exhibit 1, to

go to Mrs. Doris Barkschat. He wouldn't do that

because Mr. Barkschat worked on the case also and

did very good work. I cannot say definitely that at

any time Mr. Barkschat himself told me that he

w^anted any moneys that might have been coming to

him transferred or paid to any other person. I

wouldn't say definitely at this time ;—I could not say."

[Rec. 99.]

It will readily appear to this Court that the foregoing

testimony involves the conclusions and opinions of the

witness and is entirely negative in character. Its weight

must be entirely disregarded in the presence of positive

testimony.

BARBER.

Barber stated that he did not remember the execution

of the original agreement whereby he employed Hatter and

Barkschat to represent him in the establishment of his

paternity. [Rec. 87.] He stated that he recalled a con-

versation which took place approximately a year before the

date of his testifying to the effect that he wanted Mrs.

Barkschat to receive whatever portion of the Doheny

money he had agreed to give to Barkschat. [Rec. 87.]
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Barber went on to testify that the bankrupt told him

that he had a one-half (>^ ) interest in Hatter's share of

the settlement [Rec. 89] to which he repHed that he didn't

think he deserved it; that he had promised Doris Barks-

chat something should he win the case for the reason that

she had done a number of favors for him. [Rec. 89.]

He further stated that when he made the foregoing state-

ment to Barkschat that Barkschat acquiesced therein.

[Rec. 93.] He went on to say that he felt that he ought

to give Mrs. Barkschat a substantial amount because she

had befriended him when he was down and out; that she

had fed him, given him clothes and given him money for

two years. [Rec. 93.] His explanation for the amount

he had decided to give her is stated as follows

:

"I gave her the identical sum of money that I gave

to Mr. Hatter simply because that is what Henry
Barkschat said that he had coming from the outfit."

[Rec. 92.]

His testimony is very strong and clear to the effect that

he objected to the bankrupt's receiving anything and that

the bankrupt acquiesced in this.

The following excerpt from the record is helpful

:

"I stated that I had a conversation about a year

ago with Henry Barkschat at which time I asked him

to turn over to Doris Barkschat the half interest that

he had in Mr. Hatter's contract. I didn't know that

he had any interest. I asked him to assign his half

interest to Mrs. Barkschat because he told me he had

it. I didn't ask him upon what he based that right.

That conversation took place at Doris Barkschat's

home. Whenever I was in Los Angeles that was my
home. I couldn't say how much time in the last two
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years I spent in Los Angeles. I have been there a

week at a time and sometimes I would be gone for a

month or two and at one time I spent over three

months there. That was after Christmas, 1936, until

April 8, 1937, when this settlement of the estate mat-

ter was effected. All of that time I lived at Doris

Barkschat's and Henry Barkschat's residence." [Rec.

93.]

APPELLANT.

Mrs. Barkschat, testifying in her own behalf, stated that

she had known Barber since the first part of 1935 when

he had come to live with her and that she had taken care

of him ever since. [Rec. 81.] She testified that the

house in which she. Barber and Barkschat lived was her

own property and that she took care of the maintenance

thereof out of her own income. [Rec. 81.] That she had

not charged Barber board for the obvious reason that he

didn't have a cent. [Rec. 81.] She stated that the first

time that she had any knowledge that Barber intended to

give her anything out of the Doheny estate was after he

had lived with them for some time. [Rec. 81, 82.] She

stated that she had no knowledge of any kind that her

husband, the bankrupt, had any contract or understanding

of any nature, kind or character whereby he was to re-

ceive anything out of the Doheny settlement. [Rec. 82.]

The first time she had knowledge of any such agreement

was at the hearing at which he testified below. [Rec. 83.]

She further stated that at the time she received the money,

her husband had never discussed with her the question of
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going into bankruptcy; that she received the money and

treated it as her own; that the same had never been in

possession of her husband and that she based her claim

of ownership on the fact that she took care of Barber,

supported him and gave him money when he had nothing

of his own and that it was his wish that she have it. She

stated that after she received the money she spent some of

it. Slie bought herself an automobile and treated the

money as her own. [Rec. 83, 84.]

THE ISSUES THUS PRESENTED.

It will be noted that all of the witnesses who had any

knowledge concerning the money that went to the appellant

are in agreement in their testimony to the effect that

appellant had no knowledge of the original Barber-Hatter-

Barschat agreement. We are not concerned here with the

question of a preference or fraudulent conveyance but we

are faced with the problem as to w^hether or not Doris

Barkschat is entitled to defend the claims made against

her by the appellee in a plenary suit before a jury. If the

record discloses that her interest in the money in question

is colorable only, then the Lower Court was correct is sus-

taining the exercise of summary jurisdiction by the

Referee in Bankruptcy. But if the claim of Doris Barks-

chat is an adverse claim, made in good faith, then the

Lower Court erred and she is entitled to defend her rights

in a plenary action before a jury.
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SPECIFICATION OF ASSIGNED ERRORS RE-

LIED UPON ON THIS APPEAL.

1. The District Court erred in ordering, in effect,

by its said order of February 3, 1938, that said Doris

Barkschat forthwith turn over to Frank M. Chiches-

ter, as trustee in the above entitled matter, the sum

of $11,250.00, and be enjoined and restrained from

transferring, assigning or turning over said sum, or

any part thereof, or any property acquired thereby,

to any person whomsoever other than said trustee.

[Assignment of Errors Number (2), Rec. 110.]

2. The District Court erred in ordering, in effect,

that it had jurisdiction to make and enter its said

order of February 3, 1938, and that the Referee had

jurisdiction to adjudicate in a summary proceeding

the controversy in reference to the possession, control

and ownership of the money in question, because the

evidence shows that the Referee and said District

Court was without jurisdiction to adjudicate such

controversy, it appearing conclusively from such evi-

dence that appellant's claim to the money in question

was substantial and adverse and she was in exclusive

possession thereof at the time of the filing of the

petition in bankruptcy by the bankrupt, and that she,

at all times, objected to the consideration of her rights

and the subject matter of said money in a summary

proceeding. [Assignment of Errors Number (3),

Rec. 111.]

3. The said Referee had no jurisdiction, without

the consent of appellant, which was expressly with-

held, to make and enter his said order dated October

6, 1937, ordering and decreeing that said Doris Barks-

chat turn over to the trustee herein, forthwith, the

sum of $11,250.00, received by said Doris Barkschat,

as agent for, and for the account of, the bankrupt
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herein, Henry Barkschat, on or about April 8, 1937,

and enjoining and restraining her from transferring,

assigning or turning over said sum, or any portion

thereof, or any property acquired thereby, to any

person whomsoever other than said trustee. [Assign-

ment of Errors Number 4, Rec. 111.]

4. That the Referee erred in overruling the objec-

tions of this appellant to the summary jurisdiction of

said Referee. [Assignment of Errors Number
(4)-(b), Rec. 112.]

5. That said Referee erred in overruling the de-

murrer and objections of appellant to the petition of

the trustee for turnover order. [Assignment of

Errors Number (4)-(c), Rec. 112.]

6. That the Referee erred in finding that at the

time of the adjudication of the bankrupt the posses-

sion of said $11,250.00 was in the bankrupt; that said

finding is not supported by the evidence and is con-

trary to law. [Assignment of Errors Number

(4)-(g), Rec. 113.]

7. That the finding of the court below that appel-

lant's claim of the ownership of the funds in contro-

versy is merely colorable was erroneous in that there

was no evidence to support such finding. [Assign-

ment of Errors Number 4-(h), Rec. 113.]

8. That the lower court had no jurisdiction to

make the order complained of. [Assignment of

Errors Number 4-(j), Rec. 113.]

9. That the court below exceeded its jurisdiction

in passing upon the merits of appellant's claim with-

out her consent. [Assignment of Errors Number
4-(l), Rec. 114.]

10. That the court below had no jurisdiction to

pass upon the weight of the evidence given by the
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appellant and other witnesses in face of her objection

to the jurisdiction of said court. [Assignment of

Errors Number 4-(m), Rec. 115.]

11. The Referee erred, and was without jurisdic-

tion without the consent of appellant which was ex-

pressly withheld, when he proceeded to and did de-

termine the merits of appellant's claim and made his

findings and conclusions of law and his said order

dated October 6, 1937, after the preliminary investi-

gation conducted by him had brought out the sworn

testimony, to the effect in substance that said money

was paid to appellant prior to the bankrupt's filing

of the petition in bankruptcy herein, and was re-

ceived and held by her as her sole and separate prop-

erty, and at all times since then claimed to be her sole

and separate property; that her claim to title thereto

was derived from one William Barber, a stranger to

the proceedings herein, and not the bankrupt, and

that the said William Barber caused said money to

be transferred to her in pursuance to a promise pre-

viously made by him so to do in return for the care,

support and moneys theretofore furnished said Wil-

liam Barber by her; that she had no knowledge of

any of the transactions and agreements existing be-

tween said bankrupt, said William Barber and said

Charles V. Hatter until the hearing before said

Referee; that said bankrupt had never had possession

of the money, or any part of it, and never considered

it, or any part of it, as his money, and that he had

no agreement with said Doris Barkschat that when

the bankruptcy matters were concluded she would

turn over or deliver to him said money, or any part

of it, because said sworn testimony conclusively

showed that appellant was an adverse claimant. [As-

signment of Errors Number (4)-(l), Rec. 114.]
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ARGUMENT.

I.

In Order to Exercise Summary Jurisdiction, There

Must Be a Res in the Actual or Constructive Jur-

isdiction of the Bankruptcy Court.

The following Assignments of Error are directed to

this point:

1. The District Court erred in ordering, in effect,

by its said order of February 3, 1938, that said Doris

Barkschat forthwith turn over to Frank M. Chiches-

ter, as trustee in the above entitled matter, the sum

of $11,250.00, and be enjoined and restrained from

transferring, assigning or turning over said sum, or

any part thereof, or any property acquired thereby, to

any person whomsoever other than said trustee.

[Assignment of Errors Number (2), Rec. 110.]

2. The District Court erred in ordering, in effect,

that it had jurisdiction to make and enter its said

order of February 3, 1938, and that the Referee had

jurisdiction to adjudicate in a summary proceeding

the controversy in reference to the possession, control

and ownership of the money in question, because the

evidence shows that the Referee and said District

Court was without jurisdiction to adjudicate such

controversy, it appearing conclusively from such evi-

dence that appellant's claim to the money in question

was substantial and adverse and she was in exclusive

possession thereof at the time of the filing of the

petition in bankruptcy by the bankrupt, and that she,

at all times, objected to the consideration of her rights

and the subject matter of said money in a summary

proceeding. [Assignment of Errors Number (3),

Rec. 111.]
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3. The said Referee had no jurisdiction, without

the consent of appellant, which was expressly with-

held, to make and enter his said order dated October

6, 1937, ordering and decreeing that said Doris

Barkschat turn over to the trustee herein, forthwith,

the sum of $11,250.00, received by said Doris Barks-

chat as agent for, and for the account of, the bank-

rupt herein, Henry Barkschat, on or about April 8,

1937, and enjoining and restraining her from trans-

ferring, assigning or turning over said sum, or any

portion thereof, or any property acquired thereby, to

any person whomsoever other than said trustee.

[Assignment of Errors Number 4, Rec. 111.]

4. That the Referee erred in overruling the objec-

tions of this appellant to the summary jurisdiction of

said Referee. [Assignment of Errors Number
(4)-(b), Rec. 112.]

The above stated rule of law is basic and fundamental.

Taubel v. Fox, 264 U. S. 426, 68 L. Ed. 770;

In re Freitas, 16 Fed. Supp. 557;

In re Club New Yorker, 14 Fed. Supp. 694;

Buss V. Long Island Storage Co., 64 Fed. (2d) 338.

The applicability of the rule to cases of constructive

possession is stated by the Supreme Court of the United

States in Taubel v. Fox, 264 U. S. 426, 68 L. Ed. 770:

"The possession, which was thus essential to juris-

diction, need not be actual. Constructive possession

is sufficient. It exists where the property was in the

physical possession of the debtor at the time of the

filing of the petition in bankruptcy, but was not de-

livered by him to the trustee, where the property was

deHvered to the trustee, but was thereafter wrong-

fully withdrawn from his custody ; where the property
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is in the hands of the bankrupt's agent or bailee;

where the property is held by some other person, who

makes no claim to it; and where the property is held

by one who makes a claim, but the claim is colorable

only." (1. c. 432.)

It is true that the bankruptcy court cannot be ousted of

summary jurisdiction by a mere objection setting forth

that the res is not in the actual or constructive possession

of its trustee. The law gives the Referee the right to con-

duct a preliminary inquiry in order to determine whether

or not jurisdiction lies. It was said in Central Republic

Bank & Trust Co. v. Caldwell, 58 Fed. (2d) 721

:

"Construing these various statutory provisions as

to the court wherein, and the character of proceeding

(summary or plenary) whereby, the title to and rights

in property adversely claimed may be adjudicated,

several rules have been definitely stated: First, the

bankruptcy court always has jurisdiction, as a pre-

Hminary inquiry, to determine its own jurisdiction to

proceed to examine and decide, in a summary pro-

ceeding, the merits of an adverse claim; second, the

bankruptcy court has jurisdiction to examine and

decide adverse claims if it has possession of the dis-

puted property. If the preliminary examination as

to the existence of jurisdiction develops that such

possession is present, the bankruptcy court can deter-

mine the merits in the summary proceeding before

it; if such examination develops that such possession

is not present, the bankruptcy court can proceed no

further, but must leave the merits to be determined in

a plenary action brought in a court designated in sec-

tions 23, 60b, 67e, or 70e, of the Bankruptcy Act, as

may be applicable." (1. c. 730.)
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A. An Adverse Claim Is Not Colorable if It Is

Substantial.

The following Assignments of Error are involved in

this proposition

:

5. That said Referee erred in overruling the de-

murrer and objections of appellant to the petition of

the trustee for turnover order. [Assignment of

Errors Number (4)-(c), Rec. 112.]

7. That the finding of the court below that appel-

lant's claim of the ownership of the funds in contro-

versy is merely colorable was erroneous in that there

was no evidence to support such finding. [Assign-

ment of Errors Number 4-(h), Rec. 113.]

8. That the lower court had no jurisdiction to

make the order complained of. [Assignment of

Errors Number 4-(j), Rec. 113.]

9. That the court below exceeded its jurisdiction

in passing upon the merits of appellant's claim with-

out her consent. [Assignment of Errors Number
4-(l), Rec. 114.]

As has already been seen, the bankruptcy court has

jurisdiction if the possession of the res is actually or con-

structively in the trustee. The border-line cases attempt

to define a ''colorable" adverse claim. It has been said

that if the claim is a mere sham or pretense it is colorable.

On the other hand, if the claim is substantial, entirely

aside from its merits, the claim is adverse and summary

jurisdiction does not lie.

Adolph Ramish v. Laugharn, 86 Fed. (2d) 619, is de-

terminative of the issues here presented to the Court.

The bankrupt, Behr, made a transfer of certain royalty

interests to one Myers, his attorney; these interests were



—22—

then assigned by Myers to a corporation which the Court,

in that case, described as "ivholly owned and controlled by

Behr through 'dummy' officers and directors." (Opinion,

p. 688.) The corporation then transferred these interests

to appellant. The Referee, in a summary proceeding for

turnover, found that these transfers were engineered by

the bankrupt for the purpose of hindering, delaying and

defrauding his creditors, and with the purpose of pre-

ferring appellant to his other creditors, and that appellant

had knowledge thereof. The Referee accordingly made

his turnover order. On review, this order was affirmed.

This Court reversed the order, holding that the corpora-

tion, being a separate entity, claimed to hold the property

in its own right and not as an agent for Behr, was a real

and substantial adverse claim, not merely colorable, and

summary proceedings were not authorized. This Court

also stated that "since the bankrupt no longer had posses-

sion on the filing of his petition, except on the disputed

claim of the Properties Company's character as alter ego

of the bankrupt, the bankruptcy court cannot, without

consent, adjudicate the controversy concerning the title to

the royalty."

See, also:

In re Bastanchiiry Corporation, 62 Fed. (2d) 537.

In the case at bar we find that the appellant has met

every test fixed in the Ramish case (supra) by :

1. Having received the money from a stranger and not

the bankrupt.
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2. Having acquired it several months prior to bank-

ruptcy.

3. Having maintained possession of the fund at all

times—it never was in the bankrupt's possession.

4. Having acquired title through Barber rather than

the bankrupt.

5. Having objected to the summary jurisdiction of the

Referee.

We submit that the facts of the instant case are stronger

than those found in the Ramish case (supra) for here

appellant had no knowledge of the bankrupt's alleged

interest in the fund.

Weidhorn v. Levy, 253 U. S. 268, 64 L. Ed. 898, is also

illuminating. It holds that summary jurisdiction does not

lie against a third person to set aside a fraudulent transfer

or conveyance. The Court there stated

:

"Thus, if the property were in the custody of the

bankruptcy court or its officer, any controversy raised

by an adverse claimant setting up a title to or lien

upon it might be determined on summary proceedings

in the bankruptcy court, and would fall within the

jurisdiction of the referee. (Citing cases.)

"But in the present instance the controversy related

to property not in the possession or control of the

court or of the bankrupt, or anyone representing him

at the time of petition filed, and not in the court's

custody at the time of the controversy, but in the

actual possession of the bankrupt's brother under an

adverse claim of ownership based upon conveyances
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made more than four months before the institution

of the proceeding in bankruptcy. In order to set

aside these conveyances and subject the property to

the administration of the court of bankruptcy a ple-

nary suit was necessary (Babbitt v. Dutcher, 216

U. S. 102, 113, 54 L. Ed. 402, 406, 30 Sup. Ct. Rep.

2i72), and such was the nature of the one that was

instituted." (1. c. 271, 272.)

Likewise in Buss v. Long Island Storage Warehouse

Co., 64 Fed. (2d) 338 (C. C. A. N. Y.), it was said:

"This situation forbad the bankruptcy court to

take summary jurisdiction at all. The power over a

bankrupt's estate depends primarily on actual custody,

like that of any other court that proceeds in rem.

Having taken hold of the property, it may award it

to whom it thinks lawful, and other courts will recog-

nize the interests so decreed. However, its power is

not limited to goods of which it has actual custody

through its officer; a marshal, a receiver, or a trustee.

It may also seize summarily other goods, which are

in that case said to be 'constructively' in its posses-

sion at the time the petition was filed. The under-

lying condition upon this incidental power is that the

property must be in the possession of one who ac-

knowledges that he holds it subject to the bankrupt's

demand. Such a bailee, making no claim of interest,

is subject to the orders of the bankruptcy court as

such. Mueller v. Nugent, 184 U. S. 1, 22 S. Ct.

269, 46 L. Ed. 405; Babbitt v. Dutcher, 216 U. S.

102, 30 S. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969;

Taubel etc. Co. v. Fox, 264 U. S. 426, 432, 433, 44
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S. Ct. 396, 68 L. Ed. 770. Further, the court will

examine even an adverse claim of the bailee, so far

as to determine whether it is patently absurd or made

in bad faith, 'colorable' only." (1. c. 339.)

The factual situation in In re Flynn, 300 Fed. 693,

closely parallels that of the case at bar. There, on motion

of the trustee, the bankrupt's wife was ordered to turn

over money and property alleged to belong to the bankrupt

estate. The wife asserted ownership in herself of the

property claimed by the trustee. The Circuit Court of

Appeals disposed of the situation by stating:

"From the certificate of the referee it clearly ap-

pears that the petitioner was an adverse claimant of

the deposits and other personal property standing in

her name, and of the real estate to which she held

the title, and that the right of the trustee to a trans-

fer of these deposits and personal property and of a

conveyance of the real estate to him can only be de-

termined by a plenary suit in equity to which the peti-

tioner is made a party, and that the referee was with-

out jurisdiction in a summary proceeding to enter an

order in regard to the same.

"The order of the District Court, confirming the

order of the referee, is hereby reversed, with costs to

the petitioner in this court, and the case is remanded

to the District Court, with direction to enter an order

dismissing the petition of the trustee for want of

jurisdiction so far as it relates to personal property

claimed by Josephine M. Flynn or real estate to

which she has the legal title." (1. c. 696.)
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II.

In Determining Whether a Claim Is Adverse or

Simply Colorable, the Bankruptcy Court Cannot
Disregard Uncontradicted Sworn Testimony.

The following Assignment of Error is involved in this

point

:

10. That the court below had no jurisdiction to

pass upon the weight of the evidence given by the

appellant and other witnesses in face of her objection

to the jurisdiction of said court. [Assignment of

Errors Number 4-(m), Rec. 115.]

In re Goldstein & Moseson, 216 Fed. 887 (C. C. A.,

7th Cir.), succinctly states the rule:

"The District Court may pursue the summary
method to the point of ascertaining that the alleged

adverse claim is substantial and not merely colorable.

But substantially appears as soon as the claimant, in

response to the rule to show cause, presents his veri-

fied answer, which is unmet by the trustee, or which,

if met by a replication, is supported by sworn testi-

mony of facts, which, if true, would show title and

possession antedating the petition in bankruptcy. A
conclusion that the alleged adverse claim is a cover

for the claimant's possession as agent or bailee of the

bankrupt cannot be permitted to be reached by the

District Court's rejection of the sworn answer and

testimony, and thereupon finding that the alleged

adverse claim is fraudulent. That end can only be

attained if it is the just conclusion of a due trial of

a plenary suit." (1. c. 888.)

In the case at bar, the preliminary investigation dis-

closed facts which might form the basis of an adverse
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claim so as to send it to trial in a plenary suit. When

those facts were disclosed, the purpose of the preHminary

investigation was accomplished, and the inquiry should

have then been brought to a close.

The facts disclosing that the appellant's adverse claim

was real and substantial were adduced when it was testi-

fied that

:

(a) Respondent received the money prior to the ad-

judication in bankruptcy;

(b) It was received pursuant to Exhibit 3, from a

stranger to the proceedings, to-wit: Hatter;

(c) Respondent claimed ownership thereof as a grant

from Barber to her, pursuant to his promise to pay her

for the services, kindnesses and moneys she had given and

furnished to him;

(d) From the bankrupt's uncontradicted testimony that

he did not own any part of the money and did not expect

to receive any part of it from the appellant;

(e) The presumption, which constitutes evidence in a

case, found in Section 164 of the Civil Code of the State

of California, to the effect that whenever any real or

personal property, or any interest therein or encumbrance

thereon, is acquired by a married woman by an instru-

ment in writing, is that the same is her separate property.

In this case the appellant, a married woman, acquired the

fund involved in her own name by virtue of an instrument

in writing, to-wit: Exhibit 3, the assignment to her from

Hatter.

When the above facts were brought out in the prelimi-

nary investigation, the Referee lost jurisdiction to proceed

any further and had no right to try the claim upon the
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merits, to weigh testimony against testimony, and to find

certain testimony to be true and certain testimony not to

be true. That would be to deny the parties the right to

a trial before a jury. (Matter of Yorkville Coal Com-

pany, 211 Fed. 619 (C. C. A. N. Y.).) The Referee

should have declined to adjudicate the merits of the claim

;

that is, ownership of the money, even though he thought

the claim founded on false testimony, fraudulent and void.

(Matter of Yorkville Coal Company, supra.)

III.

The Referee's Findings Are Wholly Unsupported by

the Evidence.

This proposition involves this Assigned Error

:

6. That the Referee erred in finding that at the

time of the adjudication of the bankrupt, the posses-

sion of said $11,250.00 was in the bankrupt; that said

finding is not supported by the evidence and is con-

trary to law. [Assignment of Errors Number

(4)-(g), Rec. 113.]

The Referee duly filed a certificate setting forth that

two questions were presented by the review : ( 1 ) Whether

the facts warranted the exercise of summary jurisdiction

and (2) whether the evidence justified the finding that the

sum of $11,250.00 was constructively within the posses-

sion of the trustee in bankruptcy.

The Referee set forth his summary of the evidence.

He outlined the Hatter-Barkschat-Barber agreement of

December 2, 1932, and made the finding that services were

rendered by the bankrupt pursuant to the terms of said

contract. [Rec. 28.]
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In fairness to this appellant, the Referee should have

indicated that no substantial services were performed by

the bankrupt unless it be considered that his knowledge

of the Doheny family background was the rendition of a

service. Realistically viewed, the only thing the bankrupt

did of value for Barber was to accompany him to Hatter's

office on a number of occasions and later to recommend

the employment of a firm of attorneys. We challenge

this finding of the Referee, if the inference that he de-

sires drawn from his finding is that the bankrupt rendered

services to Barber of a value equivalent to $11,250.00.

The Referee further set forth in his certificate the

agreement dated March 23, 1936, Respondent's Exhibit

A, and in reference thereto states that the bankrupt was

not mentioned in said agreement but goes on to make the

finding "that it was agreed and at all times understood

. . . that Henry Barkschat . . . was to receive one-

half of whatever Hatter got under the terms of the last

two mentioned contracts. . .
." [Rec. 29.] He went

on to find that "the contract of December 2, 1932, Trus-

tee's Exhibit Number 1, had never been cancelled, but had

only been modified as to percentage, and that Hatter al-

ways understood that Henry Barkschat, the bankrupt

herein, was to get one-half of whatever Hatter received

under said agreement." [Rec. 30.]

We respectfully submit that the foregoing finding finds

no support whatever in the record. It is true that Hatter

testified concerning what he understood but that was his

conclusion. The persons who had knowledge of the trans-

action testified that the agreement of cancellation meant

what it said; and Barber, who was the real party in in-

terest, at all times asserted that Barkschat was to get

nothing out of the Doheny settlement.
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The Referee further stated that there is "no conflict of

evidence." [Rec. 34.] In this we agree with him for the

record shows:

(a) That Barber never intended the bankrupt to re-

ceive anything for his aid in estabHshing the paternity

issue.

(b) That Barber had no recollection of the original

agreement of December 2, 1932.

(c) That Doris Barkschat at all times had no knowl-

edge of her husband's supposed interest in the Doheny

estate.

(d) That Hatter's only interest was in the recovery of

his own fee for his services—that he had no knowledge

concerning the disposition of the proceeds of the settle-

ment but was merely testifying from his own conclusions

—his testimony is entirely negative for he frankly stated

that neither Barber nor Barkschat had ever discussed with

him the moneys that ultimately went to Doris Barkschat;

that he signed the assignment to Doris Barkschat because

he was requested to so do and asked no questions con-

cerning the same.

(e) That Doris Barkschat out of her own funds sup-

ported Barber for a period of time and rendered various

kindnesses to him when he was unable to take care of

himself.

(f) That Doris Barkschat actually received the money

in question some months prior to the adjudication in bank-

ruptcy; knew nothing of the impending bankruptcy and

at all times dealt with the money as her own.

(g) That Henry Barkschat never made any claim to

the money, never had anything to do with the handling of
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it, and had no agreement concerning any part of the same

with his wife.

Based on all of the foregoing, the Referee stated:

''From these facts there was no other conclusion the Referee

could draw but that this money involved belonged to the

bankrupt, Henry Barkschat, and was turned over to his

wife at his request and as a matter of convenience."

[Rec. 34.] We submit that in making the foregoing find-

ings the Referee in Bankruptcy was flying in the face of

every decision which has considered a factual situation

similar to the one at bar.

Adolph Ramish v. Laugharn, 86 Fed. (2d) 686;

In Re Flynn, 300 Fed. 693.

Further, the Referee proceeded to disregard uncontra-

dicted sworn testimony. This he was not entitled to do.

In re Goldstein & Moseson, 216 Fed. 887.

We submit that the Referee's findings of fact [Rec. 35]

to the effect that the money in question was turned over

to appellant as the agent of the bankrupt is wholly un-

supported by any evidence and that the only inference that

can be drawn from the testimony is that Doris Barkschat's

claim is an adverse one. We are not, in an inquiry of this

sort, concerned wnth the ultimate merits of the controversy.

It may be that in a plenary suit a jury will find that Doris

Barkschat's adverse claim to the funds in question is not

well taken, but that is an entirely different situation. We
submit that the Referee erred when he did not find that

Doris Barkschat was entitled to defend her claims in a

plenary proceeding.

In re Goldstein & Moseson, 216 Fed. 887.
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IV.

Both the Referee and the District Court Acted in

Excess of Jurisdiction.

Assigned Error Number 11 raises this question:

11. The Referee erred, and was without jurisdic-

tion without the consent of appellant which was ex-

pressly withheld, when he proceeded to and did de-

termine the merits of appellant's claim and made his

findings and conclusions of law and his said order

dated October 6, 1937, after the preliminary investi-

gation conducted by him had brought out the sworn

testimony, to the effect in substance that said money
was paid to appellant prior to the bankrupt's filing of

the petition in bankruptcy herein, and was received

and held by her as her sole and separate property,

and at all times since then claimed to be her sole and

separate property; that her claim to title thereto was

derived from one William Barber, a stranger to the

proceedings herein, and not the bankrupt, and that

the said William Barber caused said money to be

transferred to her in pursuance to a promise pre-

viously made by him so to do in return for the care,

support and moneys theretofore furnished said Wil-

liam Barber by her; that she had no knowledge of

any of the transactions and agreements existing be-

tween said bankrupt, said William Barber and said

Charles V. Hatter until the hearing before said

Referee; that said bankrupt had never had possession

of the money, or any part of it, and never considered

it, or any part of it, as his money, and that he had

no agreement with said Doris Barkschat that when
the bankruptcy matters were concluded she would

turn over or deliver to him said money, or any part

of it, because said sworn testimony conclusively

showed that appellant was an adverse claimant. [As-

signment of Errors Number (4)-(l), Rec. 114.]
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While appellant could have vested jurisdiction below to

determine the merits of her claims, this she expressly re-

fused to do. [Rec. 9, 11.] She not only demurred to the

trustee's petition on jurisdictional grounds, but also an-

swered, again repeating her objections to the exercise of

summary jurisdiction. As very clearly appears from the

record, the property of which the trustee sought to divest

appellant came into her possession prior to the adjudica-

tion in bankruptcy; by demurring to the petition of the

trustee, the Referee's function was limited to conducting

a mere preliminary inquiry for the purpose of determining

whether he had jurisdiction to pass upon the petition thus

presented to him. In so doing, the law gave him no right

to determine the merits of the controversy, nor to weigh

the testimony of the witnesses for the purpose of ascer-

taining the truth. His function was a simple one—he was

called upon to answ^er this question: Did Doris Barks-

chat, the appellant herein, claim the property in question

adversely to the estate or was she holding by virtue of

a mere sham or pretense.

In Harrison v. Chamberlain, 70 L. Ed. 897, 271 U. S.

191, the trustee in bankruptcy filed a petition for a sum-

mary order, requiring the respondent, a stranger to the pro-

ceeding, to deliver to him certain money in her possession

which, he alleged, was the property of the bankrupt, held

by her fraudulently and without color or claim of title.

She filed a demurrer for want of jurisdiction in the court

to proceed summarily. This was overruled. She then

answered, asserting that the money was her individual

property, acquired and held by her in good faith, and re-

newing her jurisdictional objection. The Referee, upon

the evidence, reported that the respondent's claim was

based on fraud and was merely colorable; and that the
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money was an asset of the estate and subject to the sum-

mary jurisdiction of the Court. The District Judge con-

firmed the report and entered an order in accordance

therewith. On appeal, the Supreme Court in said case,

in laying down the test for determining whether an ad-

verse claim was substantial or merely colorable, stated:

".
. . We are of the opinion that it is to be

deemed of a substantial character when the claimant's

contention 'discloses a contested matter of right, in-

volving some fair doubt and reasonable room for

controversy' (Board of Education v. Leary, supra)

in matters either of fact or law ; and is not to be held

merely colorable unless the preliminary inquiry shows

that it is so unsubstantial and obviously insufficient,

either in fact or law, as to be plainly without color or

merit, and a mere pretense." (1. c. 195.)

The Supreme Court thereupon affirmed the decree of

the Circuit Court of Appeals, which had reversed the

District Court.

Remington on Bankruptcy, Volume 5, page 234, states

the rule by quoting from Matter of Midtown Contracting

Co., 243 Fed. 56, as follows

:

"The test is not the existence or nonexistence of

disputed facts; simply bcause the only dispute is over

questions of law does not confer jurisdiction. The

facts, to be sure, may be undisputed, but that is not

enough. If they also show that some one other than

the bankrupt, or his undisputed agent is in possession,

and is in possession under a claim of right, summary
process will not lie, whether the claim of right be

sound in law or not."
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In the Matter of the Yorkville Coal Company, 211 Fed.

619, the rule that we were contending- for is clearly stated

:

"A claim is not adverse if it merely consists in a

refusal to turn over property to the trustee, but it is

not prevented from being- adverse because it is based

on false testimony or originates in a fraudulent trans-

action." (1. c. 620.)

A very cogent explanation of the rule applicable to the

case at bar appears in the Court's decision of the Matter

of Yorkville Coal Co. {supra)

:

"We think the court below fell into error through

its misapprehension of the decision of the Supreme

Court in Mueller v. Nugent, 184 U. S. 1, 46 L. ed.

405, 22 Sup. Ct. Rep. 269, 7 A. B. R. 224. In that

case the court held that the bankruptcy court had

jurisdiction in a summary proceeding to ascertain

whether there was any basis for an adverse claim

actually existing at the time of the filing of the peti-

tion, or whether the claim was merely 'colorable.'

The court below evidently thought that, in order to

determine whether the claim asserted by TarruUi and

Sandquist was colorable, it had the right to determine

whether the claim was a fraudulent one, based on

false testimony and not worthy of credence. This

certainly was not the meaning of the Supreme Court.

The court said that the bankruptcy court acts within

its jurisdiction in a summary proceeding in entering

into an inquiry to find whether there is any basis in

fact in support of a party's contention that he is an

adverse claimant. It is to find out whether the claim

is merely colorable, or whether it is 'real, even

though fraudulent and voidable.' And if the claim

is real, even though it may be fraudulent and void-
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able, the court must decline to finally adjudicate on

the merits. An adverse claim, in other words, does

not fall short of being real because the court thinks

it is founded on false testimony and is fraudulent and

voidable. It should be noted that in the Nugent case

no adverse claim to the cash in question was made

by the respondent at any time until after the decision

of the District Court, when he asked to amend his

pleading by asserting that he held the money not as

the agent of the bankrupt, but adversely to him.

Leave to amend was refused, a disposition of the

matter which the Supreme Court held to be within

the discretion of the district judge at that state of

the case and not reviewable. The Supreme Court,

moreover, said of the proposed amendment that it

'did not even then set forth what money he had re-

ceived, and how and when it came to his hands, or

the circumstances under which he claimed to hold it

adversely, but put forward simply a conclusion of

law.'

"The case at bar is materially different. The claim

of Tarrulli and Sandquist in this proceeding is a real

adverse claim. That it may be found ultimately to be

fraudulent and voidable is not at all material at this

stage of the proceedings. The basis of an adverse

claim is disclosed by the testimony when it is of such

a nature that, if submitted in a court and no evidence

is offered in contradiction, it would be sufficient to

support a judgment in favor of the claimant. A
claim is not adverse if it consists merely in a refusal

to turn over projxirty to the trustee, but it is not

prevented from being adverse because it is based on

false testimony, or originates in a fraudulent trans-

action." (1. c. 621.)
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We could go on enumerating many other authorities to

the same effect but beheve that the citations quoted above

are sufficient to estabHsh that the Referee acted in excess

of his jurisdiction. Every witness who appeared before

him, with the possible exception of Hatter, testified that

appellant asserted her claim to the money in question which

she received from Barber and not the bankrupt, and pro-

ceeded to deal with it as her own. Both she and Barber

stated that the consideration for the transfer to her arose

out of the kindnesses she extended to him. As already

point out, Hatter's testimony was entirely negative; strip-

ping his conclusions from the record, he had no knowledge

concerning the relation of the parties. We submit that

in the present well settled state of the law, despite the

Referee's personal feeling that the transaction was fraud-

ulent, he should have held that he was without jurisdiction

to adjudicate the merits of the controversy upon the dis-

closure of the factual situation upon which the above

Assignment of Error is based.

Conclusion.

The facts here presented indicate a clear abuse of

jurisdiction by the bankruptcy court. We ask the Court

to bear in mind that this appeal does not involve the merits

of Doris Barkschat's claim to the money in question. It

does involve her right to defend her claims before a jury

in a plenary action, rather than to have a Referee in

bankruptcy, who himself is interested in the enhancement

of the estate, pass upon the good faith of her claim. To
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hold that her possession of the funds was constructive

involves the violation of every rule of logic for the simple

reason that she received the money prior to the adjudica-

tion and proceeded to deal with it as her own. For the

Referee to reject the uncontradicted testimony of every

witness in order to draw the inference that his Court was

the proper forum for the administration of the money in-

volved is, to say the least, a vast abuse of a summary

jurisdiction. This Court in a number of well decided

cases has clearly defined the limits of summary jurisdic-

tion. We submit that the Ramish case (supra) is clearly

decisive and determinative of this matter. There, the

factual situation was not as impelling as the one at bar

but the principle is the same.

It is respectfully submitted that the order appealed from

should be reversed with costs to appellant.

Rex B. Goodcell,

Manley C. Davidson,

Bertram H. Ross,

Attorneys for Appellant.


